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This submission is being made by The National Foundation for Australian Women 
(NFAW). 

NFAW is dedicated to promoting and protecting the interests of Australian women, 
including intellectual, cultural, political, social, economic, legal, industrial and 
domestic spheres, and ensuring that the aims and ideals of the women’s movement 
and its collective wisdom are handed on to new generations of women.  NFAW is a 
feminist organisation, independent of party politics, working in partnership with 
other women’s organisations. 

Support of Principle 

NFAW fully supports the intention behind the proposal to ensure that perpetrators 
of family violence do not benefit from the superannuation of their victim.  In 2023-
24, 55 women were killed by an intimate partner. Domestic homicide victims 
constituted 37% (or 90 people) of all homicide victims.  

There are a number of factors that are inherent in the superannuation system that 
magnify the potential harm: 

- The presence of life insurance inside superannuation boosts the death benefit 
available to the dependants of the deceased member, including a person 
who has contributed to the death of a superannuation account holder. 

- The compulsory nature of superannuation means that most Australians 
under the age of 60 will have a superannuation account, which may be the 
only asset held by a member that is not held as a joint asset. 

-  Members with a poor understanding of the superannuation system will stay 
within default settings. In the absence of an active decision to direct death 
benefits in a specific way through a death nomination, default settings will 
favour distribution to a spouse. 

This consultation takes place in the context of a broader audit of key 
Commonwealth systems to identify where they are being weaponised by 
perpetrators of family and domestic violence. Creating a discretion to redirect 
benefits away from perpetrators could potentially shift superannuation from a 
potential weapon to a potential disincentive for perpetrators.  

We agree that a forfeiture type rule is appropriate where a beneficiary contributes 
to the death of a member. This should extend beyond murder to include 
manslaughter. We note that there are other circumstances where family and 
domestic violence may be a contributing cause of death, including cases where 
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coercive control and bullying may contribute to motor vehicle crashes or suicide. In 
our view, the determination of whether a death is the result of family or domestic 
violence should not be solely based on criminal charges, but should also include 
findings by a Coroner, which may be to a lesser standard of proof. 

Preferred Option: 

In respect of APRA funds, NFAW prefers option 2 as most likely to ensure an 
appropriate distribution of funds without causing unnecessary delays.  

The consultation document presents three options to meet the objectives of this 
change: 

- Option 1: Broad trustee discretion 
- Option 2: Prescribed approach, either at trustee discretion or on court 

authority 
- Option 3: Referral to deceased estate or court 

We note that that the objectives include ensuring the timely distribution of death 
benefits; and the design principles seek administrative simplicity and procedural 
fairness.  This presents a number of challenges in designing the procedures. 

We reject option 1, which is consistent with current guidance to trustees, as this 
does not ensure consistency between funds.  

Option 3 will provide more certainty, but there are likely to be delays in obtaining 
Court guidance; and as superannuation death benefits are currently distributed 
outside the deceased estate, there are added complexities in referral to the executor 
of the estate. We also note that the legal personal representative is likely to be the 
spouse, who is statistically the person most likely to be implicated in the abuse, 
particularly in cases of intestacy. This effectively gives the abuser control over the 
distribution of the funds.  

Option 2 encompasses a number of decision points for trustees that will need to be 
addressed by way of regulations, specifically in respect of access to information. We 
are confident that these can be addressed through a regulatory framework and 
managed by the trustee, although it will also be necessary to ensure that the 
trustees of the superannuation fund have a pathway to the Courts to resolve issues 
that cannot be determined by the superannuation fund. 
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Regulatory Barriers 

Where a valid death nomination is in place, a specific power needs to be given to 
the trustee to disregard the nomination in the event that the death of the member is 
attributable to actions of a person specified in the nomination. The SIS Regulations 
already provide that a trustee must disregard a death benefit nomination if it is 
inconsistent with orders of the Family Court. A similar carve-out should be made to 
allow the trustee to disregard a death benefit. In this case, the courts may need to 
confirm the decision of the trustee. 

The next issue is in identifying that the death may have arisen through an act of 
family or domestic violence. Relevant to this, the SIS Act and Regulations provide 
that the payment must be made to the dependants or the legal personal 
representative of the member as soon as possible after the death of the member.  
As noted previously, the determination that a person contributed to the death of a 
member will normally be made by either the Criminal or the Coroner’s Court, which 
may take time. 

Superannuation Funds should be required to have a system of red-flagging cases 
that may be the result of family or domestic violence in order to undertake further 
inquiries before paying death benefits. The death certificate may be prima facie 
evidence of the cause of death but the role of family violence in other circumstances, 
including suicide or motor vehicle crashes, may not always be evident. Therefore, it 
is also important that the superannuation fund has access to police reports and a 
system to receive information from third parties where a red flag has been 
identified. 

The process also needs to address issues related to information relating to the 
deceased members. The SIS legislation gives certain rights to dependants, which 
has a specific definition under the SIS regulations. Privacy laws will limit access to 
information from people who do not meet this definition. Superannuation funds 
should be required to develop a protocol to deal with non-dependants in relation to 
receiving information and determining what information can be disclosed in respect 
of a death benefit. At the very least, if a person has reported that a member may 
have died as a result of family or domestic violence, the superannuation fund should 
be able to advise what will happen following that report and when the death 
benefit has been finalised. 



Finally, the question arises in relation to who should receive the death benefit. This 
lies at the intersection of criminal, estate and superannuation laws. The final 
determination to exclude a nominated person as a beneficiary cannot be made 
before any legal proceedings are finalised. In the event that a nominated person is 
determined by the Criminal or the Coroner’s Court to have contributed to the death 
of the member the fund should be authorised to disregard the nomination, paying 
the death benefit to the estate.  

Interim Distributions to Support Minors 

This does raise concerns over whether minor beneficiaries have access to support 
from the superannuation fund prior to any final determination, as legal appeal 
processes can be lengthy. We recommend that a condition of release be added to 
the SIS Regulations allowing for the release of funds on compassionate grounds to 
the guardian of minor children of a member whose death benefit has been deferred 
pending the outcome of legal proceedings.  

Self-Managed Superannuation Funds 

We are particularly concerned about the use of self-managed superannuation funds 
(SMSFs) as an instrument of financial coercion during the lifetime of the members 
and after death. We note that there are separate consultations underway in respect 
of the use of SMSFs, however there is evidence that they can be used in a way that 
puts retirement savings at risk through decisions made by member-trustees. In the 
2023-24 year  68% of SMSFs had only two members. While the structure of the 
SMSF ensures that all members are also trustees, or directors of the trustee 
company, it is not unusual for one member to take a more dominant role in the 
management of the SMSF, including the investment strategy. Decisions taken by 
that trustee may not have the best interests of other trustees at heart and, whether 
maliciously or not, may result in poor retirement savings outcomes. This is 
frequently seen in divorce proceedings where one trustee impedes the fair division 
of assets. 

In the event of the death of a member-trustee the remaining trustee(s) have control 
of the assets and information relating to the death benefit. We note that section 
13(4) and (5) of the SIS Act 1993 allows the legal personal representative to act as 
the trustee until distribution of the death benefit; and that there is a six-month 
period following the death of the trustee before the fund becomes non-compliant.  
Where there has been coercive control or physical violence by a spouse who is also 

https://data.gov.au/data/dataset/self-managed-superannuation-funds/resource/381be5f0-42aa-436d-ba4d-c7db6711f8d2


a member-trustee there is an overlap between the roles of legal personal 
representative and dependant, resulting in a real likelihood that the assets would 
be distributed before any intervention is possible. 

 


